INTRODUCTION
Bernina Mata was accused of stabbing John Draheim to death after she met him at a bar the night of his murder. According to the State, Ms. Mata killed Mr. Draheim because he made an unwanted pass at her that caused her, as a so-called "hard core lesbian," to kill him. 2 Ms. Mata, on the other hand, stated that she * A partner at the People's Law Office in Chicago, Illinois, specializing in civil rights, criminal, and capital defense litigation with a focus on anti-queer bias, as well as a co-founder of Queer to the Left, a LGBT organization that works for racial, sexual, and economic justice, including the abolition of the death penalty and eradication of discrimination in the criminal justice system. She is a proud graduate of Oberlin College and the City University of New York School of Law.
I gratefully acknowledge the assistance and guidance provided by Belkys Raquel Garcia, a juris doctorate candidate from the City University of New York School of Law in 2006, for this piece would not have been published without her enormous contributions, which include her insights, patience, and hard work. I thank the organizers of this symposium, particularly Penelope Andrews for a wonderful conference, and the staff of the New York City Law Review. I am indebted to Sarah Waxman, a juris doctorate candidate from University of Chicago's School of Law in 2008, for her continual edits of this piece. I am also deeply grateful to Gina Olson, Gail Cooper, Jane Bohman, and Charles Hoffman for their comments on this piece and support of this work. 1 Transcript of Record at 2133, 2135, People v. Mata, No. 98-CF-110 (Cir. Ct. Boone County, Ill. Oct. 7, 1999) (unpublished transcript, on file with author); see also People v. Mata, 819 N.E.2d 1261 (Ill. App. Ct. 2004 ). Bernina Mata's death sentence was commuted to a term of natural life imprisonment without the possibility of parole by Governor Ryan in January of 2003. At the time of publication, Ms. Mata's appeal of the Illinois Appellate Court's decision to deny her request for a new sentencing hearing on the basis that it was moot was pending in the Illinois Supreme Court.
2 Prosecutor Troy C. Owens argued to the Court, "One of our theories is that-
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NEW YORK CITY LAW REVIEW [Vol. 8:473 acted in self-defense. 3 Various facts and circumstances regarding the motivations and the events that led to Mr. Draheim's death are hotly debated by the parties. What is beyond dispute is that the State consistently raised Ms. Mata's sexuality throughout the criminal proceedings and deliberately argued Ms. Mata's sexual orientation caused her to kill. Ms. Mata was subsequently convicted of capital murder and sentenced to die by a jury in Boone County. 4 After her trial and direct appeal, I was appointed to represent Ms. Mata in post-conviction proceedings in the State of Illinois. Upon reviewing the prosecutor's bold, inflammatory, and prejudicial arguments that Ms. Mata's lesbianism motivated her to murder, I looked nationwide for other criminal cases involving evidence or argument of a defendant's sexual orientation. I was surprised to find that post-Furman 5 there has been a disturbing pattern of cases where prosecutors have improperly injected evidence of a defendant's real or perceived sexual orientation into proceedings or argued that a defendant's queer 6 identity warrants his or her conviction and/or execution.
Based upon my representation of Ms. Mata, research, consultation, and support in other capital and criminal cases involving queer defendants, it is my belief that many prosecutors deliberately and shamelessly raise a defendant's queer identity or manipulate stereotypes of queers to prejudice defendants before juries and inflame them into delivering a death sentence. In this paper, I offer support for this argument as it pertains to lesbian defendants. this would be the primary theory-that she was infuriated by this conduct [John Draheim's attempt to date her and touching her shoulder and thigh] because she is a lesbian or she is primarily a lesbian, and we would prove that for her-because she was offended by his behavior, that is this-trying to say this nicely-trying to date her or whatnot, she lured him home under the theory, under the belief he was quote 'going to get lucky' and she killed him for that . . . . We need to prove as our theory that she is a lesbian . . . ." Transcript of Record, supra note 1, at 2130-34.
3 Detective Kurt Diztler testified that during his interrogation of Ms. Mata, she stated that she acted in self-defense in response to John Draheim attempting to rape her. Id. at 2789. 4 Id. at C. 567. 5 In Furman v. Georgia, 408 U.S. 238 (1972), the United States Supreme Court struck down the death penalty finding that its imposition constituted cruel and unusual punishment in violation of the Eighth and Fourteenth Amendments. Furman was subsequently reversed and the death penalty as a punishment was reinstated in Gregg v. Georgia, 428 U.S. 153 (1976) . 6 The use of the word "queer" in this piece indicates the individual may be lesbian, gay, bisexual, or transgender (hereinafter "LGBT"), or have a gender appearance that does not match that person's biological sexual organs. The term has been reclaimed by LGBT communities and is not used in a derogatory manner.
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First, I will review both the legal standards and discretion involved in selecting capital cases. Second, I will touch on the courtroom dynamics in capital trials and illuminate how racism and homophobia can taint capital convictions and sentences. Part III will specifically address women and lesbians on death row, and the role homophobia and sexism play in sentencing women to death. To illustrate this point, the paper focuses on the trials of Bernina Mata and Wanda Jean Allen. Lastly, I humbly take the opportunity of this symposium issue to thank Ruthann Robson for her scholarship, guidance, and inspiration with regard to her work and dedication to lesbians, queers, and justice.
I. SELECTION OF DEATH PENALTY CASES
In the United States, the death penalty is a punishment allegedly reserved for only the most heinous criminals, the worst of the worst. 7 In the vast majority of cases, punishment by death is only imposed for the crime of murder. 8 The commission of murder alone, however, does not warrant one's execution. Rather, the accused must commit a murder considered particularly violent and egregious-a "murder plus."
9 In order to distinguish the class of 7 Atkins v. Virginia, 536 U.S. 304, 319 (2002) (limiting capital punishment to those offenders who commit "a narrow category of the most serious crimes"). 8 The death penalty is generally reserved and most often imposed for intentional murder offenses. Since 1976, in the post-Furman era, the Supreme Court has found execution for the rape of an adult or unintentional killing violates the cruel and unusual clause of the Eighth Amendment. See Coker v. Georgia, 433 U.S. 584, 600 (1977) (abolishing the death penalty for a rape of an adult); Enmund v. Florida, 458 U.S. 782, 801 (1982) (abolishing the death penalty for a defendant convicted of felony murder where defendant did not kill, attempt to kill, or intend to kill). However, there are still some states that have laws on the books that allow an individual to be executed if convicted of aircraft piracy and other related offenses. individuals susceptible to execution for a "murder plus" from those accused of a garden-variety murder, there must be an aggravating circumstance. 10 Aggravating factors vary from state to state, but they often include the murder of a police officer, multiple individuals, or a minor, or a murder during the course of a violent felony.
11
Although these circumstances certainly play a role in determining who is eligible to be charged with a capital crime, evidence of such circumstance(s) does not require the accused be charged or executed. The death penalty is never mandatory or automatic.
12
In fact, regardless of the heinous circumstances implicit in the taking of any human life, only 1.2% of all murders are capital cases. 13 Thus, the law alone does not dictate who will be executed for a capital crime. Instead, prosecutors essentially have unfettered discretion in deciding who should be charged with a capital crime, and jurors and judges have a great deal of latitude in determining who should be killed. Such discretion allows for impermissible bias to influence these life or death decisions. It should be well known that racism and poverty influences who is charged, sentenced, and killed by execution in the United States.
14 What is less recognized . 1987) . The key evidence against Lingar was provided by his co-defendant David Smith, who, pursuant to a plea deal with prosecutors, testified against Lingar in exchange for a 10-year prison sentence. Smith testified he and Lingar picked up Allen, who was hitchhiking at the time, and drove him several places, including to a lake outside of town. While driving outside of town, Lingar allegedly forced Allen to disrobe and masturbate. Later when Allen was urinating outside of the car, Lingar repeatedly shot Allen with a rifle, struck him repeatedly with a tire iron, and drove over him with the car. Lingar v. Bowersox, 176 F.3d 453, 455-56 (8th Cir. 1999). Smith's testimony was subsequently undermined by expert testimony of pathologist Dr. Jay Dix, presented during a post-conviction hearing, that there were no injuries consistent with the victim being struck by a tire iron or run over by car. Brief for Appellant-Defendant at 6, Lingar, 176 F.3d 453 (No. 96-3609).
At the sentencing phase, the State presented evidence that Lingar was gay, and he had a consensual sexual relationship with Smith, the co-defendant. The prosecutor stated in his opening penalty phase argument, "The only evidence we'll have to offer you at this stage, we'll recall David Smith, who will basically tell you that . . . from . . . April of 1984 until the time of this homicide, there was a homosexual relationship that existed between him and Lingar." Lingar, 176 F.3d at 457 (emphasis added). In response to defense counsel's objections, the State successfully argued that evidence of Mr.
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II. THE HUMAN DYNAMICS IN CAPITAL TRIALS
Imposition of the death penalty requires the prosecution to convince a jury or judge to kill a human being. This is not always an easy feat. To succeed, as noted by Victor Streib, the prosecution must demonize, dehumanize, and "other" the defendant to the jury. 16 This becomes easier when the defendant is of a different race, 17 class, 18 or sexual orientation 19 than the jurors or judge. The prosecutor's task is also greatly enhanced when a defendant belongs to a class stigmatized in society as abnormal, deviant, and pathological.
Therefore, it is easier to kill a person of color than a white person because in many cases defendants of color are tried before all or predominantly white juries. 20 In such cases, the State benefits from racist stereotypes, particularly those of African-Americans, that people of color are morally inferior and prone to acts of violence. 21 Such false stereotypes help build a case that people of Burdine's case because of the decision by the Fifth Circuit Court of Appeals affirming his conviction and sentence despite the fact that his trial attorney fell asleep on five different occasions during his trial. Most, however, are not aware of the prosecutor's homophobic assertion as to why he should be executed. The prosecutor argued that the jury had to sentence Mr. Burdine to death rather than life in prison because "sending a homosexual to the penitentiary certainly isn't a very bad punishment for a homosexual." Goldstein, supra note 13, at 38. Burdine's capital sentence was subsequently reversed, on grounds other than the homophobia, and he subsequently plead guilty to receive a life sentence. 16 Streib, supra note 10, at 111 ("Prosecutors in capital cases ultimately have to get a jury to vote to take a human life-the defendant's. Prosecutors commonly attempt to finesse this awesome stumbling block by arguing that the defendant is not really human. They will refer to the defendant as an animal and the crimes as monstrous. The prosecutor's assumption is that a jury will not be as hesitant in concluding a mad dog must be exterminated as they would be in concluding that a human being must be put to death."). 17 See supra note 14. 18 Id. Bias against lesbians and other sexual minorities is well documented. For example, the American Enterprise Institute (AEI) for Public Policy Research Reports that in 1973, when the National Opinion Research Center at the University of Chicago first polled people about the sexual relations between persons of the same sex, 73% characterized such an event as 'always wrong.' According to AEI's own polls in the years 1996, 1998, and 2000, the percentage of persons judging sexual relations between persons of the same sex as 'always wrong' was reported at 60%, 58%, and 59% respectively.
Members of juries are composed from this population of those who disapprove of homosexuality. Thus, it is not surprising that a disproportionate number of jurors admit to being biased against lesbian and gay defendants in the criminal context. As reported in the Chicago Sun Times in 1998, the year prior to Ms. Mata's trial, potential jurors were "more than three times as likely to think they could not be fair or impartial toward a gay or lesbian defendant as toward a defendant from other minority groups, such as Blacks, Hispanics, or Asian Americans". This finding, based on the Juror Outlook Survey, conducted by the National Law Journal and Decision Quest, a national trial consulting and legal communications company, is especially striking given that more than 40 percent of those polled and more than 70 percent of blacks polled believe that minorities are treated less fairly than others" in the criminal justice system, meaning that sexual minorities are treated even less fairly.
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or perceived queer defendants, the State also benefits from, capitalizes on, and panders to anti-queer stereotypes that queers are immoral, deviant, and pathological. These sentiments are fueled by negative portrayals of lesbians, gay men, and queers in mainstream media, particularly in movies.
24
Such hostile sentiments amongst jurors and segments of the media provide one explanation of why prosecutors have introduced irrelevant evidence of a defendant's queer identity or marshaled anti-queer sentiments in capital proceedings; many prosecutors are aware that such evidence and arguments are likely to prejudice the defendant and influence the jurors to impose a death sentence.
III. LESBIANS ON DEATH ROW
A. Women as Capital Defendants
In order to appreciate the forces at play in cases involving lesbian defendants, it is helpful to understand the dynamics at work in capital cases involving women in general. Women, as a class of defendants, are underrepresented in capital cases and comprise less than two percent of America's death row. 25 There are various theories as to why women are underrepresented. Several lawyers and academics, most notably Elizabeth Rapaport, assert that women's under-representation stems from the reality that women commit less death-eligible crimes then men. 26 27 Generally, when women kill, they kill family members or lovers.
Regardless of the sex of the killer, cases involving murdered family members rarely become capital cases, in part because they lack the necessary aggravating circumstances. 28 The public often perceives these crimes as having been committed in the heat of passion, often construed to be a mitigating circumstance. 29 Consequently, intrafamilial murders are rarely seen as premeditated and cold, factors more likely to indicate that the defendant is a dangerous individual worthy of death.
But the comparatively small number of women on death row may not be fully explained by the fact that women commit less death-eligible crimes. It may also be a consequence of sexist stereotypes in American society that define women as mothers, nurturers, passive, and submissive. Such false notions make women, particularly white heterosexuals with money, difficult to execute.
30
These women are not easily susceptible to being portrayed as aggressive, violent, or cold-blooded. The public, as well as jurors and judges, are more likely to feel sympathy for these women, as they often view them as victims worthy of mercy despite the heinous crimes of which they are accused. Commutations of death sentences nationwide support this phenomenon; nationwide, women have had a greater number of life-sparing clemency petitions women on death row is the low rate of the commission of death penalty echelon offenses by women"). 27 Id. at 583 (explaining that "[m]ore than 75% of those on death row killed in the course of committing a violent felony such as rape or robbery. These offenses, in which women's rates of participation are very low, are most severely condemned by our society. Women commit 4%, or slightly less, of killings by strangers, of robberymurders, and of rape-murders. They commit 7.2% of killings with multiple victims.") (internal citation omitted); see also Streib, supra note 25. 28 Id. 29 Rapaport, supra note 26, at 582-583 (explaining that "two-thirds of the women who kill, kill family members and lovers") (internal citation omitted). See also Jenny E.
Carroll, Images of Women and Capital Sentencing Among Female Offenders Exploring the Outer Limits of the Eighth Amendment and Articulated
Theories of Justice, 75 TEX. L. REV. 1413, 1426 (1997) (arguing that "most intrafamilial murders are viewed as less blameworthy because they often lack the qualities of cold-bloodedness or predatoriness"). 30 Carroll, supra note 29, at 1418 (arguing that "[t]he chivalry theory seeks to explain the most striking characteristic of women in the capital punishment system: their relative scarcity. It identifies as one explanation the gender stereotype of women as the weaker, more passive sex, both submissive and dependent on men. This stereotype has multiple effects. Generally, it creates a more protective attitude toward women. . . . In the context of capital sentencing, this chivalrous attitude towards women manifests itself in a cultural reluctance to sentence women to death.").
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granted than their male counterparts. 31 This subset of white, wealthier women is practically immune to being capitally charged, and such women are rarely sentenced to die.
The women who end up on death row are not necessarily the women who have committed the worst murders. Instead, they are women who do not conform to sexist notions society has proscribed for women. Consequently, they are not afforded the protectionist notions accompanying these sexist stereotypes. 32 The women on death row are the ones who are easily portrayed as unfeminine, aggressive, possessed of poor mothering skills, or sexually promiscuous. Simply put, these women appear "unladylike." They are dehumanized by being defeminized.
33
As Joan Howarth notes, "[p]roper femininity is found more easily in white women than in women of color, in heterosexual women instead of lesbians, and in middle-class women rather than poor women." 34 With widespread acceptance of these racist and sexist pre-conceived notions, women of color are often falsely perceived as more aggressive, more violent and less apt or able to take care of their children than white women. 32 Carroll, supra note 29, at 1413, 1436-37; see also Elizabeth Rapaport, Some Questions About Gender and the Death Penalty, 20 GOLDEN GATE U. L. REV. 501, 512-13 (1990) (arguing that "when a woman is perceived as guilty of a severe or 'male' offense she loses the advantage of her gender and is more harshly punished because of her violation of stereotypical gender expectations"). 33 Streib, supra note 10, at 110 ("When the capital defendant is a woman, it would appear that sentencing juries are even more reluctant to order death than when the defendant is a man. In such cases prosecutors first must defeminize the defendant, trying to show that her crime is more 'manly' more like an episode from Bonnie and Clyde than from Arsenic and Old Lace."). 34 Howarth, supra note 31, at 204. 35 Carroll, supra note 29, at 1423, 1436-37 (arguing that "[w]omen of color suffer an additional bias because they are viewed first through the lens of their racial and ethnic identity and then through the lens of 'perfect womanhood' they can never achieve. . . . [W]omen who are sentenced to death are women who exist furthest from the collective center of traditional social and female roles. Their racial or socio-economic status preclude them from the protection of their sex long before they engage in crime because their poverty, race, or social situation makes it impossible for them to conform to the social ideal of womanhood. . . . They are a risk not just because they are poor or uneducated, or even because they are of a low social class, but because they defy society's traditional image of womanhood with a combination of their violence and their marginality. 
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why we see a disproportionate number of women of color on death row. Women of color comprise forty-six percent of women on the row: thirty-two percent are Black, twelve percent are Latina, and two percent are Native American.
36
Protectionist notions of femininity do not include lesbians as well. 37 The labeling of a woman as a lesbian often falsely brands her as a man hater, aggressive, and deviant, 38 and thus more capable of committing a crime than a heterosexual woman. Such negative perceptions of lesbians help to explain the disproportionate number of lesbians and perceived lesbians on death row. Forty percent of the women on death row have had some implication of lesbianism used against them at trial regardless of whether it was true or not.
39
In light of the sexist and homophobic conditions at play, it is my belief that prosecutors improperly inject or manipulate evidence of a defendant's lesbianism, perceived lesbianism, or nonfeminine gender representation to dehumanize and other the defendant before the jury. The State banks on jurors' anti-lesbian and anti-gender variance bias, understanding that such prejudices may further motivate jurors to impose a death sentence.
B. The State's Use of Lesbian and Anti Gender Variance Bias in
Capital Cases
Bernina Mata's Capital Trial: A Case Study in AntiLesbian Bias
In cases involving female suspects and male victims, prosecutors seek to raise irrelevant evidence of the defendant's alleged les-36 Streib, supra note 25. See Death Penalty Information Center, Women in the Death Penalty, http://www.deathpenaltyinfo.org/article.php?did=230&scid=24#facts. See also Howarth, supra note 31, at 221-22 (noting that "[a]lthough we have too little social science data on the women of death row, one study suggests that 'death sentenced women of color and lesbians are over-represented in the kinds of murders that, according to prior research, are at low risk of resulting in the death penalty' ") (internal citation omitted). 37 See supra note 32. 38 Streib, supra note 10, at 110 ("It would seem that to a typical Southern Baptist jury in a small southern town, an effective means of defeminizing a female capital defendant is to show the jury that she is a lesbian. The more 'manly' her sexuality, her dress, and her demeanor, the more easily the jury may forget that she is a woman. In essence, she is defeminized by her sexual orientation and then dehumanized by her crime. The jury is left with a gender-neutral monster deserving of little or no human compassion."). 39 Goldstein, supra note 13, at 40; Victoria A. Brownsworth, Dykes on Death Row, ADVOCATE, June 1992, at 64 ("out of the nation's 41 female death-row inmates, at least 17 are lesbians").
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bianism to buttress their claims that the defendant acted maliciously and violently, and was motivated by bias or ill will to kill. This strategy is exemplified in Bernina Mata's case. Ms. Mata, a Latina lesbian, was accused of murdering John Draheim, a white heterosexual man. The evidence indicated the two met at a bar where they were seen talking and drinking together. 40 They left the bar together and returned to Ms. Mata's apartment. 41 Later that night, Mr. Although there was substantial evidence Mr. Grundmeier committed or participated in Mr. Draheim's homicide and that he had a motive to harm the victim, he was not charged with murder. Rather, he was given immunity for his participation in the crime and a four-year sentence for concealment of Mr. Draheim's death. Id. at 2522. The court noted his participation in the victim's death when sentencing Russell Grundmeier for concealment of a homicidal death:
Had he not taken violent action against the victim in this case, he very well, may very well have lived. There would not have been a homicide. His actions set into motion a lethal set of circumstances. . . . Yeah, I think he did believe that he was participating in a murder, in a homicide. I think he felt that he would be fingered in that homicide. And that's what motivated him to take the action that he took to conceal it, to dispose the body . . . This is a case where I think it's basically the police must have believed your story. Why, I don't know. The facts and circumstances are such that it might very well have been a murder charge. They may have chose to disbelieve you given the fact that you didn't tell them the full truth the first time around. . . . Boy, the facts and circumstances of this case tell me a lot more than just concealment of a homicidal death. Under the facts and circumstances there's much more to it than that. Transcript of Record at 82, 84-85, People v. Grundmeier, 98 CF 111 (Cir. Ct. Boone County, Ill. Oct. 27, 1998).
Mr. Grundmeier, a white heterosexual man, is a free today, while Ms. Mata was sentenced to die and is currently serving a life sentence. Such testimony and evidence leaves serious lingering questions as to how anti-lesbian bias may have influenced the investigation and prosecution of Ms. Mata's entire case.
throughout their arguments to the jury, 52 which included assertions that she was "overtly homosexual," "flaunting" her sexuality, and "proclaiming her sexuality to anyone who would listen." 53 The prosecutors flaunted Ms. Mata's sexuality before the jury because they knew some jurors would find it distasteful and others would deem her to be sick, perverted, and more worthy of death.
The State's manipulation of Ms. Mata's sexuality also provided the State with an argument to prove the requisite aggravating circumstance-that she acted in a "cold, calculated premeditated manner pursuant to a preconceived plan, scheme or design"-the only aggravating factor available for her death eligibility.
54 The State's task of proving evil intentions on the part of Ms. Mata was greatly enhanced when depicting her as a "hard core lesbian," who by nature loathed men, was repulsed by men, and would harm a man who dared to touch her. It then became much more plausible that Ms. Mata hatched a devious of plan of revenge to lure the victim to her home and kill him for making an unwanted pass at her. 55 The circumstances of their encounter and the murder, however, belied support for the assertion that Ms. Mata killed in cold blood or deserved the death penalty. There was little time for Ms. Mata to have hatched an elaborate plan to kill when she met the victim hours earlier at the bar the night of his murder. There was also substantial evidence that she was under extreme emotional distress at the time of the crime. Ms. Mata suffered from post-traumatic stress disorder stemming from the repeated sexual abuse she suffered as a child at the hands of her stepfather, 56 and she had an extensive history of mental illness that included numerous hospitalizations and treatment with psychotropic medication. 57 Moreover, according to Ms. Mata, she experienced flashbacks of her 52 Transcript of record, supra note 1, at 2182, 2187, 4721, 4734, 4750, 4756, 4765, 4952-54, 4959. 53 Id. at 4953. 54 720 ILCS § 5/9-1(b)(11) ("the defendant murder was committed in a cold, calculated and premeditated manner pursuant to a preconceived plan, scheme or design to take a human life by unlawful means, and the conduct of the defendant created a reasonable expectation that the death of a human being would result therefrom . . ."). 55 Transcript of Record, supra note 1, at 2130-34. 56 The testimony at trial indicated Ms. Mata was diagnosed as having Post Traumatic Stress Disorder (PTSD) stemming from being raped by her stepfather at age four which required that she undergo surgery to repair the vaginal lacerations she suffered. Id. at 3741-55, 4082-84, 4114-16, 4477-78, 4565, 4620-28, 4585. 57 Ms. Mata's extensive history of mental illness included hallucinations, paranoia, borderline personality disorder, some forms of depression diagnosed as chronic depressive disorder, major depression or dysthmic disorder, and alcohol dependence 488
stepfather when she encountered Mr. Draheim and believed that he attempted to rape her in her apartment. 58 Ms. Mata was also highly intoxicated at the time of the crime. 59 Typically, these factors serve to convince a jury not to impose a death sentence. Here, however, the State's demonization of Ms. Mata as a lesbian outweighed their mitigating potential.
In this case, Ms. Mata's lesbianism was not probative of her alleged intent or motive to kill nor should it have been proof of an aggravating circumstance. 60 The State offered no scientific evidence or expert testimony to substantiate its theory that lesbians are predisposed to hate men or kill. As we all know, a defendant's heterosexual orientation is not useful fodder for the State to exploit in a murder case. In fact, it would be absurd for a prosecutor to argue a defendant's heterosexuality caused that person to kill. It should have been impermissible for this prosecutor to argue Ms. Mata's sexual orientation caused her to kill. But as late as 1999, prosecutors advanced this precise argument to excuse the admission of a wealth of prejudicial irrelevant evidence to taint Ms. Mata before the jury. and cocaine abuse. She was treated with psychotropic and anti-depressant medications and hospitalizations. Id. at 3747-50, 4565. 58 Id. at 2784, 4062, 4084. 59 Id. at 2403, 2740 (according to the testimony of Russell Grundmeier and James Clark). 60 Several courts have ruled a person's gay or lesbian identity is irrelevant to the crime or sentencing considerations, and that the prejudice stirred by such evidence far outweighs any probative value. See, e.g., People v. Sales, 502 N.E.2d 1221, 1225 (Ill. App. Ct. 1986) (holding that the State's argument that the defendant's motive to rape and cut a woman stemmed from his bisexual orientation was improper and constituted prosecutorial misconduct, noting that "[h]omosexuality is a complex psychological condition which evokes powerful emotional responses from the ordinary man, and a layman cannot be permitted, with no evidentiary support, to argue to a jury his views as to its characteristics") (internal citation omitted); Beam v. Paskett, 3 F.3d 1301, 1310 (9th Cir. 1993) (finding that defendant's past sexual experiences, which included same-sex relations, was improperly considered as evidence of defendant's future dangerousness); Guam v. Shymanovitz, 157 F.3d 1154 (9th Cir. 1998) (finding that a defendant's gay sexual orientation was not probative of whether defendant engaged in illegal sexual conduct with minors, and was unduly prejudicial); Jones v. U.S., 625 A.2d 281, 284 (D.C. App. 1993) (noting that "[e]vidence of homosexuality has an enormous proclivity for humiliation and degradation and, thus, poses a high risk of prejudicial impact on a jury . . . This is especially true where evidence of homosexuality is introduced against a criminal defendant who has a constitutional right to a fair trial.") (internal citation omitted). For an extensive discussion regarding the admissibility of a party's sexual orientation in various legal proceedings, see also In other cases, a defendant's lesbianism may be relevant, particularly in cases where the defendant killed a lover. As discussed in Section II, the relationship between the victim and the defendant may reveal pertinent circumstances of the crime, specifically that it was a product of passion rather than evil or cruel motives. In these cases, appealing to the rank homophobic prejudices of the jurors does not serve the interests of the State.
In capital cases, the State must not only dehumanize the defendant, but must also valorize the victim. The State must convince the jury that the victim was a person worthy of the jury killing in her name. The State's arguments as to the defendant's character cannot simultaneously detract from the victim's character. In cases where a lesbian defendant kills her lover the State cannot simply attack the defendant as lesbian, because it undermines the victim's inherent value in the eyes of the jury.
In such cases, the State is more nuanced in its tactics when dehumanizing the defendant. The State does not highlight the defendant's sexuality per se, but focuses on her appearance and her failure to conform to her proscribed gender role: her gender "deviance." The State emphasizes how the defendant does not walk, talk, act, or appear as a proper woman should, which makes her immoral and perverted in addition to being a lesbian. Wanda Jean Allen's case exemplifies this strategy.
Wanda Jean Allen, an African-American lesbian, was convicted of killing her lover, Gloria Leathers, in Oklahoma City in 1989. 62 On the day of the incident, Ms. Allen and Ms. Leathers had an argument over a welfare check, and Ms. Leathers decided to move out. 63 When Ms. Leathers returned to their residence, accompanied by police, a fight ensued over the ownership of property. 64 
